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U.S. Customs Service 


December 27, 2000 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of 
sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN. 


JOHN DURANT, 
(for Stuart P. Seidel, Assistant 
Commissioner, Office of 
Regulations and Rulings.) 





U.S. Customs Service 


General Notices 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN PICTURE 
FRAMES WITH CHRISTMAS MOTIFS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters and the revocation of treatment relating to the classification 
of picture frames with Christmas motifs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling and any treatment previously 
accorded by Customs to substantially identical transactions concern- 
ing the tariff classification of picture frames with Christmas motifs 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before February 9, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to: U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be in- 
spected at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are 
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“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to revoke Headquarters Ruling Letter 
(HQ) 962410, dated July 15, 1999, which pertains to the classification 
of certain picture frames with Christmas motifs. HQ 962410 is set 
forth as “Attachment A” to this document. 

Although in this notice Customs is specifically referring to one rul- 
ing, HQ 962410, this notice covers any rulings on this merchandise 


ul 
that may exist but have not been specifically identified. Customs has 


undertaken reasonable efforts to search existing databases for rul- 


ings and no further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e. 


, ruling letter, internal 
advice memorandut 


n or decision or protest review decision) on the 
merchandise subject to this notice, other than the referenced rulings 
(see above), should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or his agents for importations of merchandise subse- 
quent to this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
962410, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 963282 (see “Attachment B” to this document). 
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Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will 
be given to any written comments timely received. 


Dated: December 22, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


July 15, 1999 

CLA-2 RR:CR:GC 962410 AML 
Category: Classification 

Tariff No. 9505.10.40 


Port DIRECTOR OF CUSTOMS 
1000 2nd Avenue 
Seattle, Washington 98104-1049 


Re: Protest 3001-98-100381; Festive articles; Picture Frames with Christmas Motifs. 


Dear Port Director: 

The following is our decision regarding protest 3001-98-100381, concerning 
your classification of picture frames with Christmas motifs pursuant to the Har- 
monized Tariff Schedule of the United States (HTSUS). Samples were provided 
for our examination. 


Facts: 


The subject articles are very decorative picture frames with Christmas motifs. 
The motifs are in high bas-relief; virtually three dimensional. One frame depicts a 
fireplace adorned with the decorations readily associated with Christmas: a deco- 
rated Christmas tree with presents beneath it; garland on the mantle; and present- 
filled stockings hanging from the mantle. The second depicts Santa Claus holding 
his list in one hand and holding a stocking filled with presents in the other. The 
remainder of the frame depicts a decorated Christmas tree and Santa’s sack, 
overflowing with children’s toys and wrapped presents. Both frames are manu- 
factured from what appears to be a poly-resin material, and are designed to ac- 
commodate a 5" by 7" photograph. The protestant asserts that the weight and 
value of the constituent materials of the frames are as follows: polyresin — 60% of 
the weight and 55% of the value; glass — 20% of the weight and 10% of the value; 
plastic backing — 10% of the weight and 20% of the value; face paper — 1% of the 
weight and 1% of the value; and packaging — 9% of the weight and 14% of the 
value 

The articles were entered on August 25 and 26, 1997, and were liquidated on 
July 10, 1998, with classification in subheading 3924.90.20, HTSUS, as other house- 
hold articles of plastic, picture frames. This protest was filed on September 4, 1998. 
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Issue: 


Whether the picture frames are classified in subheading 3924.90.20, HTSUS, as 
other household articles of plastic, picture frames; or in subheading 9505.10.40, 
HTSUS, as other articles for Christmas festivities and parts and accessoies thereof, 
of plastics? 


Law and Analysis: 


Initially we note that the protest was timely filed (i.e., within 90 days after but 
not before the notice of liquidation; see 19 U.S.C. $1514 (c)(3)(A 


) and the matter is 
protestable (see 1514 U.S.C. 1514 (a)(2) and (5)) 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (EN) to 
the Harmonized Commodity Description and Coding System, which represent the 


official interpretation of the tariff at the international level, facilitate classification 
under the HTSUS by offering guidance in understanding the scope of the head- 
ings and GRI. 


The HTSUS headings under consideration 


are as follows: 
3924 Tableware, kitchenware, other household articles 
and toilet articles, of plastics 


3924.90 Other: 


( 


3924.90.20 Picture frames 


9505 Festive, carnival or other entertainment articles, 
including magic tricks and practical joke articles; 
parts and accessories thereof: 

9505.10 Articles for Christmas festivities and parts 


and accessories thereof: 
Other 


9505.10.40 


In Midwest of Cannon Falls, Inc. v. United States, Slip Op. 96-19 (Ct. Int’l Trade, 
1996), affd in part, rev'd in part, 122 F.3d 1423, Appeal Nos. 96-1271, 96-1279 (Fed 
Cir. 1997) (hereinafter Midwest), the Court addressed the scope of heading 9505, 
HTSUS, specifically the class or kind of merchandise termed “festive articles,” and 
provided new guidelines for classification of such goods in the heading. In general, 
merchandise is classifiable as a festive article in heading 9505, HTSUS, when the 
article, as a whole: 


Is not predominately of precious or semiprecious stones, precious metal or 


metal clad with precious metal; 


2. Functions primarily as a decoration or functional item used in celebration of, 
and for entertainment on, a holiday; and 


3. Is associated with or used on a particular holiday 
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Based upon a review of the articles subject to the Midwest decision, Customs is 
of the opinion that the Court has included within the scope of the class “festive 
articles” — decorative household articles which are representations of an accepted 
symbol for a recognized holiday, and utilitarian/functional articles that are three- 
dimensional representations of an accepted symbol for a recognized holiday. See 
Customs BuLLETIN, Volume 32, Numbers 2/3, dated January 21, 1998. 

In addition to the criteria listed above, the Court considered the general criteria 
for classification set forth in United States v. Carborundum Company, 63 CCPA 98, 
C.A.D. 1172, 536 F.2d 373 (1976), cert. denied, 429 U.S. 979 (hereinafter 
Carborundum). Therefore, with respect to decorative and utilitarian articles re- 
lated to holidays and symbols not specifically recognized in Midwest or in the 
Customs BuLLetin dated January 21, 1998, Customs will also consider the general 
criteria set forth in Carborundum to determine whether a particular good belongs 
to the class or kind “festive articles.” Those criteria include the general physical 
characteristics of the article, the expectation of the ultimate purchaser, the chan- 
nels of trade, the environment of sale (accompanying accessories, manner of 
advertisement and display), the use in the same manner as merchandise which 
defines the class, economic practicality of so using the import, and recognition in 
the trade of this use. 

It is our position that the articles qualify as three dimensional because they are 
not designed or effective primarily as a flat or surface composition, but rather are 
specifically designed to give an illusion of depth or varying distances. See Webster’s 
Third New International Dictionary 2474 (1971). Although the frames can be 
placed on a table, counter, etc., because they are physical manifestations of the 
form of Santa Claus and other readily recognizable symbols of Christmas, they are 
sufficiently three dimensional to warrant classification within heading 9505. 

The picture frames are not predominately of precious or semiprecious stones, 
precious metal or metal clad with precious metal. The picture frames are func- 
tional, three-dimensional representations of articles readily associated with Christ- 
mas: a decorated Christmas tree with presents beneath it; garland on the mantle; 
and present filled stockings hanging from the mantle; and of course, Santa Claus. 
These articles are elaborately and overwhelmingly dedicated to the Christmas 
season. Because of their unique appearance and significant detail, they would 
likely be used as decoration only during the Christmas season. Wreaths, Christ- 
mas trees and Santa Claus are accepted symbol for the recognized holiday 
Christmas. Therefore, the picture frames qualify as festive articles of heading 
9505. 

It should be noted that the determination made in this ruling constitutes the 
exception to the general rule that picture frames, whether or not having a festive 
motif, because of their utility and capability for year round use, will not be classi- 
fied in heading 9505, HTSUS, as festive articles. The two festive picture frames 
classified by this ruling are unique in that they are highly detailed and elaborately 
decorated with the Christmas motif. The molded images are highly detailed and 
are undeniably three dimensional; several protrude 1 1/2 to 2 1/2 inches from the 
flat back of the frames. This ruling is limited to these special frames. The general 
rules and guidelines enumerated in November, 1997, by the Customs Informed 
Compliance Publication entitled “Classification of Festive Articles as a result of the 
Midwest of Cannon Falls Court Case” remain in full force and effect. 


Holding: 


The three dimensional picture frames with Christmas motifs are classifiable 
under subheading 9505.10.40, HTSUS, as other articles for Christmas festivities 
and parts and accessoies thereof, of plastics. 

The protest should be GRANTED. In accordance with Section 3A(11)(b) of 
Customs Directive 099 3550-065, dated August 4, 1993, Subject: Revised Protest 
Directive, you are to mail this decision, together with the Customs Form 19, to the 
protestant no later than 60 days from the date of this letter. Any reliquidation of 
the entry or entries in accordance with the decision must be accomplished prior to 
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mailing the decision. Sixty days from the date of the decision, the Office of Regu- 
lations and Rulings will make the decision available to Customs personnel, and to 
the public on the Customs Home Page on the World Wide Web at 
www.customs.ustreas.gov, by means of the Freedom of Information Act, and other 
methods of public distribution. 


Pau. G. HEDFIELD, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT 
CLA-2 RR:CR:GC 963282 AML 
Category: Classification 
Tariff No. 3924.90.20 


Ms. JENNIFER ANDERSON 

EXPEDITORS CONSULTING SERVICES, LLC 
999 Third Avenue 

Suite 4401 

Seattle, WA 98104 


Re: Reconsideration of HQ 962410; picture frames with Christmas motifs. 


DEAR Ms. ANDERSON: 

This is in reference to Headquarters Ruling Letter (HQ) 962410, issued to the 
Port Director of Customs, Seattle, Washington, in reply to protest 3001-98-100381, 
initiated by you on behalf of Costco Wholesale, which concerned the classification 
of picture frames with Christmas motifs under the Harmonized Tariff Schedule of 
the United States (HTSUS). We have reconsidered HQ 962410 and now believe 
that the classification set forth is incorrect. This letter sets forth the correct 
classification. However, because HQ 962410 was a decision on Application for 
further review of Protest 3001-98-100381, any reliquidation of the entry in that 
protest will be unaffected by this decision. 


Lac ts: 


‘he articles at issue were described in HQ 962410 as follows: 


The subject articles are very decorative picture frames with Christmas mo- 
tifs. The motifs are in high bas-relief; virtually three-dimensional. One frame 
depicts a fireplace adorned with the decorations readily associated with Christ- 
mas: a decorated Christmas tree with presents beneath it; garland on the 
mantle; and present-filled stockings hanging from the mantle. The second 
depicts Santa Claus holding his list in one hand and holding a stocking filled 
with presents in the other. The remainder of the frame depicts a decorated 
Christmas tree and Santa’s sack, overflowing with children’s toys and wrapped 
presents. Both frames are manufactured from what appears to be a poly- 
resin material, and are designed to accommodate a 5" by 7" photograph. The 
protestant asserts that the weight and value of the constituent materials of 
the frames are as follows: polyresin — 60% of the weight and 55% of the value; 
glass — 20% of the weight and 10% of the value; plastic backing — 10% of the 
weight and 20% of the value; face paper — 1% of the weight and 1% of the 
value; and packaging — 9% of the weight and 14% of the value. 
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In HQ 962410, Customs classified the picture frames under subheading 
9505.10.40, HTSUS, which provides for articles for Christmas festivities and parts 
and accessories thereof, other, of plastics. 


Issue: 


Whether the picture frames are classified in subheading 3924.90.20, HTSUS, as 
other household articles of plastic, picture frames; or in subheading 9505.10.40, 
HTSUS, as other articles for Christmas festivities and parts and accessories thereof, 
of plastics? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General 
Rules of Interpretation (GRIs). GRI 1, HTSUS, provides, in part, that “for legal 
purposes, classification shall be determined according to terms of the headings 
and any relative section or chapter notes|.]” 

The HTSUS headings and subheadings under consideration are as follows: 


3924 Tableware, kitchenware, other household articles 
and toilet articles, of plastics: 


3924.90 Other: 


3924.90.20 Picture frames. 


9505 Festive, carnival or other entertainment articles, 
including magic tricks and practical joke articles; 
parts and accessories thereof: 


Articles for Christmas festivities and parts 
and accessories thereof 


Other: 
9505.10.40 Of plastics 


The Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the Harmonized System at the inter- 
national level. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the 
Harmonized System and are thus useful in ascertaining the classification of mer- 
chandise under the System. Customs believes the ENs should always be con- 
sulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Note 1(k) to Chapter 95 excludes from classification in Chapter 95, among other 
things, “parts of general use, as defined in Note 2 to Section XV, of base metal 
(Section XV) or similar goods of plastics (Chapter 39).” Note 2 to Section XV 
provides, in pertinent part, that “part of general use” include “(c) [a]rticles of 
headings Nos. 83.01, 83.02, 83.08, 83.10 and frames and mirrors, of base metal, of 
heading No. 83.06.” 

Heading 830€ provides for, among other things, picture frames of base metal. 
See also the ENs to heading 8306. Given the fact that the subject picture frames 
are composed primarily of polyresin, they are, for classification purposes consid- 
ered to be composed of plastic (See Chapter 39: polyresin is a plastic under the 
HTSUS). Therefore, the picture frames with Christmas motifs are plastic parts of 
general use and classification as such under heading 9505 is precluded. 

Plastic picture frames are provided for eo nomine under subheading 3924.90.20, 
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HTSUS. The subject articles will be so classified. 
Holding: 

The picture frames with Christmas motifs are classifiable under subheading 
3924.90.20, HTSUS, which provides for “[t]lableware, kitchenware, other house- 
hold articles and toilet articles, of plastics: [o]ther: [plicture frames.” 


Effect on other Rulings 
HQ 962410 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF OP- 
TICAL ENCODERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of 
treatment relating to tariff classification of optical encoders. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling relating to the tariff classi- 
fication of optical encoders, and revoking any treatment Customs has 
previously accorded to substantially identical transactions. Notice of 
the proposed modification was published on November 1, 2000, in the 
CusToMs BULLETIN. 


EFFECTIVE DATE: This modification is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 


March 11, 2001. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
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premise that in order to maximize voluntary compliance with Cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s rights and 
responsibilities under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out im- 
port requirements. For example, under section 484, Tariff Act of 
1930, as amended (19 U.S.C. 1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and declare value on 
imported merchandise, and to provide other necessary information 
to enable Customs to properly assess duties, collect accurate statis- 
tics and determine whether any other legal requirement is met. 

Pursuant to Customs obligations, a notice was published on No- 
vember 1, 2000, in the Customs BULLETIN, Volume 34, Number 46, 
proposing to modify HQ 962138, dated July 28, 1999, which classified 
the Bulletin series 845 optical encoders as revolution counters, in 
subheading 9029.10.80, Harmonized Tariff Schedule of the United 
States (HTSUS). Two comments were received in response to this 
notice, both opposing the proposed modification. The commenters 
contend: (1) the function of optical encoders as revolution counters is 
fully described in the Harmonized Commodity and Coding System 
Explanatory Notes (ENs) to heading 9029, HTSUS, that is, their pri- 
mary function is to count the number of revolutions of a machine 
shaft. Thus, if the apparatus is provided for in heading 9029 appli- 
cable legal notes exclude heading 8543, HTSUS, from consideration; 
(2) revolution counters are described in the ENs as consisting mainly 
of a driving spindle geared to pointer or drum indicators. In modern 
technology, digital signal channels replace drum indicators and are 
their electronic equivalent. Further, optical encoders without the 
driving spindles mentioned in the referenced ENs mounted directly 
to a motor spindle or other revolving part are incomplete or unfin- 
ished revolution counters of heading 9029; and, finally (3) several 
rulings classify transducers in headings other than 8543. 

We disagree with the commenters’ statement that the primary func- 
tion of the optical encoders at issue is to “count” the number of revo- 
lutions of a machine shaft. This conclusion is best illustrated by the 
following quoted phrase which appears in material from an electronic 
website of Rice University cited by one commenter “The light pulses 
created by the turning wheel can be detected and counted with spe- 
cial software to yield rotation or distance data.” It is apparent that 
the referenced software that does the “counting” is in the computer 
that the encoder’s output is connected to, not in the encoder itself. 
We remain of the opinion that rather than actually count shaft rota- 
tions these optical encoders convert shaft rotations into an output of 
electric pulses. Notwithstanding that optical encoders may arguably 
function as parts of larger apparatus that perform a function described 
in heading 9029, they are goods included in heading 8543, in accordance 
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with Chapter 90, Note 2(a), HTSUS. This renders any issue of whether 
the optical encoders may be incomplete or unfinished articles under 
GRI 2(a) moot. Finally, we note that none of the rulings cited by the 
commenters concern optical encoders and/or revolution counters. 

As stated in the proposed notice, this modification will cover any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretative rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or 
decision, or protest review decision) on the merchandise subject to 
this notice, should have advised Customs during the comment pe- 
riod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in- 
volved in substantially identical transactions should have advised 
Customs during this notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not 
identified in this notice may raise the rebuttable presumption of lack 
of reasonable care on the part of the importer or its agents for impor- 
tations subsequent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 962138 
to reflect the proper classification of the Bulletin 845 series optical 
encoders in subheading 8543.89.96, HTSUS, as electrical machines 
and apparatus, having individual functions, not specified or included 
elsewhere in chapter 85, pursuant to the analysis in HQ 964599, which 
is set forth as the Attachment to this document. Additionally, pursu- 
ant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment it 
previously accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the CustoMs BULLETIN. 


Dated: December 22, 2000. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


December 22, 2000 
CLA-2 RR:CR:GC 964599 JAS 
Category: Classification 


Tariff No. 8543.89.40 


Mr. Rona.p P. Ricca 
ALLEN-BRADLEY/ROCKWELL AUTOMATION 
1 Allen-Bradley Drive 

Mayfield Heights, OH 44124-6118 


Re: HQ 962138 Modified; Optical Encoders. 


Dear Mk. Ricca: 

In HQ 962138, which we issued to you on July 28, 1999, certain optical encoders 
were held to be classifiable in subheading 9029.10.80, Harmonized Tariff Schedule 
of the United States (HTSUS), as other revolution counters. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed modification of HQ 962138 was published on November 15, 
2000, in the Customs BuLLetin, Volume 34, Number 46. Two comments were re- 
ceived in response to the notice, yours and another which opposed the proposal. 

You opposed the proposed modification on the basis of website materials that 
refer to optical encoders as devices that measure both distance and linear and 
rotary motion. While you apparently agree with our statement that the encoders 
convert shaft rotations into electrical pulses, you state this is incidental to their 


principal function of determining distance. You conclude that all measuring de- 
vices are classifiable in Chapter 90, HTSUS, and that relevant legal notes exclude 
from heading 8543, HTSUS, articles of Chapter 90. For the reasons expressed in 
this ruling, we continue to believe that the optical encoders at issue do not actually 
count the revolutions of a rotating shaft; rather, they convert shaft rotations to 
electric pulses. Computer software not associated with the encoders detects and 
counts these pulses to yield the required positional data. 


Facts: 


The articles at issue here were identified in HQ 962138 as Bulletin 845A, B, and 
C industrial electrical output. The 845D was described as a single turn Absoulte 
Position Encoder that digitizes shaft angle position into one of a number of abso- 
lute code formats. On the outer edge of a coded disk built into the encoder are a 
number of slots that allow light to pass through. The encoder utilizes a single laser 
diode and fiber optic module to produce a concentrated beam of light. As the disk 
rotates, a photoelectric sensor in the encoder senses the light as it appears through 
the slots. Each time the light appears a pulse is generated. Electronic circuitry 
within the optical encoders designed to convert mechanical rotary motion to an 
accurate encoder converts the pulses into a usable data format which a computer 
or control systems reads by means of an interface module. 

Initially, PC 861139 classified the encoders in subheading 8543.80.40 (now 89.40), 
HTSUS, a provision for electric synchros and transducers. In undertaking this 
reconsideration, HQ 962138 noted that PC 861139 merely listed the items and the 
applicable classification subheadings, and provided no reasoning. With respect to 
the encoders, it was noted that aside from the descriptions you provided, there 
was no information about their principal function or use. On the basis that a 
certain number of pulses generated equated to one complete rotation of the shaft, 
HQ 962138 concluded that the encoders performed the function of revolution 
counters described by heading 9027, HTSUS. For the reasons that follow, we 
believe that the correct subheading for these encoders is 8543.89.40, HTSUS. We 
regret the delay in resolving this matter and any resulting confusion. 





U.S. CUSTOMS SERVICE 


The HTSUS provisions under consideration are as follows: 


8543 Electrical machines and apparatus, having individual 
functions, not specified or included elsewhere in 
[Chapter 85]...: 


8543.89 Other 


8543.89.40 Electric synchros and transducers.. 


8543.89.96 Other 


9029 Revolution counters, production counters...and the like 


9029.10 Revolution counters, production counters...and 
the like: 


9029.10.80 Other 


Issue: 


Whether the Bulletin 845 series encoders are revolution counters of heading 9029. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of 
the United States (HTSUS), goods are to be classified according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or 
notes do not require otherwise, according to GRIs 2 through 6. Chapter 90, Note 
2(a), HTSUS, states, in part, that parts and accessories which are goods included in 
any heading of Chapter 90, or of Chapter 84, 85 or 91 (other than heading 8485, 
8548 or 9033) are in all cases to be classified in their respective headings. Note 2(b) 
states, in part, that other parts and accessories are classifiable with the machines, 
instruments or apparatus with which they are solely or principally used. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the HTSUS. Though not dispositive, 
the ENs provide a commentary on the scope of each heading of the HTSUS. 
Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 
35127, 35128 (Aug. 23, 1989). 

Heading 8543 is in Section XVI, HTSUS. Note 1(m) to Section XVI excludes articles 
of Chapter 90. Therefore, if the encoders at issue here are articles of heading 9029, 
or of any other heading of Chapter 90, they cannot be classified in heading 8543 or 
elsewhere in Chapter 85. The heading 9029 ENs, on p. 1646, under the general 


heading (A) COUNTING DEVICES, describe (1) Revolution counters as follows: 


These instruments count the number of revolutions of a mechanical part 
e.g., machine shaft). They consist mainly of a driving spindle geared to pointer 
or drum indicators. They usually have a device for re-setting the counter to 
zero. The counters may be coupled to the revolving part either directly (in 
some cases the part drives the gearing itself) or by remote control. The driv- 
ing spindle may be operated by a rotary, alternating or pulsating movement of 
the turning part (e.g., encoders). 


Also, the 9029 ENs, on p. 1647, describe (B} SPEED INDICATORS AND TA- 
CHOMETERS as: 


instruments that differ from the revolution counters of Part (A) in that they 
indicate the number of revolutions, speed, output, etc., per unit of time (e.g, 
revolutions per minute, miles per hour, kilometers per hour, meters per 
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minute. Utilizing a clock or watch movement together with a measuring 
mechanism, tachometers measure rotational speed by dividing the absolut 
number of rotations by the elapsed time. 


e 


These ENs suggest that revolution counters count the number of shaft rotations 

while tachometers measure angular speed. With respect to revolution counters, 

the encoders at issue lack the driving spindle and the pointer or drum indicators, 

or their electronic equivalent, referenced in the ENs. Because they are not actu- 

lly counting sha‘t rotations or keeping the count, they also lack a device for 

resetting the counter to zero. The encoders at issue merely convert shaft rota- 
I 


a 


tions to electric pulses in the form of positional information data about, for ex- 
ample, where a shaft is in its rotation cycle. This is data which the encoders send, 
through an interface, to any one of a number of computers, control systems, or 
other instrumentation. The following quoted phrase appears in material from an 
electronic website of Rice University which you provided in response to our re- 
quest for comments “The light pulses created by the turning wheel can be detected 
and counted with special software to yield rotation or distance data.” (Underlining 
added). It is apparent that the referenced software that does the “counting” is in 
the computer that the encoder’s output is connected to, not in the encoder itself. 
We remain of the opinion that these encoders are transducers which convert shaft 
rotations into an output of electric pulses. They are analogous to a device, useful 
to the blind, which would ring a bell each time a slowly rotating shaft completes a 
revolution. By converting the rotation to a pulse of sound, there would now be 
information the blind could use, but someone would still have to do the counting 
and speed determination. The optical encoders at issue are not within the EN 
description either for rotation counters or for tachometers 

The term transducer encompasses devices which convert variations in one 

y form into corresponding variations in another, usually electrical form. 

Among these is the velocity transducer in which the velocity of rotating shafts can 
be measured by an optical encoder with a suitable light source and detector. By 
choosing an appropriate pattern, the output data can be produced in binary form 
suitable for direct input to a computer system. Optical encoders come in two kinds, 
ibsolute encoders and incremental encoders. The absolute encoder is a position 
transducer with output in the form of parallel binary digits. See McGraw-Hill 
Encyclopedia of Science & Technology, Vol. 18, pp. 459-462 (6 ed., 1987). 

Heading 8543 covers all electrical appliances and apparatus not falling in any 
other heading of Chapter 85, nor covered more specifically by a heading of any 
other chapter of the HTSUS, or excluded by a legal note to Section XVI or to 
Chapter 85. The cited technical source indicates that optical encoders are a type of 
‘locity transduce1 
While not conclusive, we note that subheading 8543.89.40 specifically provides for 


t 
>t 


tric synchros and transducers. Notwithstanding the fact that optical encoders 
might function as { f larger instrumentation systems, they are goods in 


cluded in heading 8543, in accordance with Chapter 90, Note 2(a), HTSUS. 


ec 


He Idin 


Under the authority of GRI 1, the Bulletin 845A, 845B and 845C industrial 
yptical encoders are provided for in heading 8543. They are classifiable in sub 
heading 8543.89.40, HTSUS. 


Effect on other Rulin 


HQ 962138, dated July 28, 1999, is modified as to this merchandise. In accor 
dance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the Customs BULLETIN. 


Marvin AMER K, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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